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 1.  TIME:  9:00   CASE#: MSC16-00194 
CASE NAME: BRAVO VS. DEFENSE LOGISTICS 
HEARING ON MOTION FOR SUMMARY JUDGMENT FILED BY OVAL 
MOTOR SPORTS, INC, JOHN M SOARES 
* TENTATIVE RULING: * 
 

Continued to 11/19/20 at 9:00 AM in Dept. 33 at the request of the moving party. 
 

  

  
 2.  TIME:  9:00   CASE#: MSC16-01045 
CASE NAME: M. DEBENEDETTI VS F. DEBENEDET 
HEARING ON MOTION TO/FOR TAX COSTS FILED BY FRANK J DEBENEDETTI 
III 
* TENTATIVE RULING: * 
 
 Granted, The Court notes that the handwritten settlement agreement includes the following 
language: “All of the standard provisions of a settlement shall be part of this settlement 
agreement.”  In the Court’s experience, a waiver of costs is a standard provision of a settlement 
agreement. Each side therefore agreed to waive costs and the costs sought by each party are 
improper. 
 
If argument is requested appear by Zoom at the following link: 
 
https://cc-courts.zoom.us/j/94775254734?pwd=RHI5anZxU2JobmtzZ3FvVFBKb0NoZz09 

 

  

 3.  TIME:  9:00   CASE#: MSC16-01045 
CASE NAME: M. DEBENEDETTI VS F. DEBENEDET 
HEARING ON MOTION TO/FOR TAX COSTS FILED BY MATTHEW DEBENDETTI, 
MICHAEL RILEY DEBENEDETTI 
* TENTATIVE RULING: * 
 
 Granted, The Court notes that the handwritten settlement agreement includes the following 
language: “All of the standard provisions of a settlement shall be part of this settlement 
agreement.”  In the Court’s experience, a waiver of costs is a standard provision of a settlement 
agreement. Each side therefore agreed to waive costs and the costs sought by each party are 
improper. 
 
If argument is requested appear by Zoom at the following link: 
 
https://cc-courts.zoom.us/j/94775254734?pwd=RHI5anZxU2JobmtzZ3FvVFBKb0NoZz09 

 

https://cc-courts.zoom.us/j/94775254734?pwd=RHI5anZxU2JobmtzZ3FvVFBKb0NoZz09
https://cc-courts.zoom.us/j/94775254734?pwd=RHI5anZxU2JobmtzZ3FvVFBKb0NoZz09
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 4.  TIME:  9:00   CASE#: MSC18-00094 
CASE NAME: LOGAN VS STEADFAST HILLTOP 
HEARING ON MOTION TO/FOR STRIKE DEFENDANTS ANSWER ADJUDICATION 
OF ISSUES FILED BY DARRELL LOGAN 
* TENTATIVE RULING: * 
 
  
Appear by Zoom at the following link: 
 
https://cc-courts.zoom.us/j/94775254734?pwd=RHI5anZxU2JobmtzZ3FvVFBKb0NoZz09 

 
If any party does not have the ability to access the Zoom feed, appear by CourtCall.  

To assist the parties in preparing for oral argument, the Court’s tentative ruling on this 

matter is provided below. 

Plaintiff’s motion to strike Defendant’s motion for summary judgment motion and/or 

Defendant’s answer is denied. Plaintiff has not provided a legally valid reason to strike either 

the motion for summary judgment or the answer.  

  

 5.  TIME:  9:00   CASE#: MSC18-00094 
CASE NAME: LOGAN VS STEADFAST HILLTOP 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR IN ALT SUMMARY ADJ 
FILED BY STEADFAST HILLTOP COMMONS LP, STEADFAST MANAGEMENT 
* TENTATIVE RULING: * 
 
 Appear by Zoom at the following link: 
 
https://cc-courts.zoom.us/j/94775254734?pwd=RHI5anZxU2JobmtzZ3FvVFBKb0NoZz09 

 
If any party does not have the ability to access the Zoom feed, appear by CourtCall.  

To assist the parties in preparing for oral argument, the Court’s tentative ruling on this 

matter is provided below. 

Defendant Steadfast Hilltop Commons, LP and Steadfast Management Company, Inc.’s 

motion for summary judgment is granted.  

Plaintiff is suing Defendants for defamation based on the alleged reporting of a false 

debt of $144.06. Plaintiff attempted to bring other claims against Defendants, however, the other 

https://cc-courts.zoom.us/j/94775254734?pwd=RHI5anZxU2JobmtzZ3FvVFBKb0NoZz09
https://cc-courts.zoom.us/j/94775254734?pwd=RHI5anZxU2JobmtzZ3FvVFBKb0NoZz09
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claims did not survive the Defendants’ demurrer to the Third Amended Complaint. (See Order 

filed May 10, 2019.)  

“To prevail on a claim for defamation, plaintiff must show four elements: that defendants 

published the statements; that the statements were about plaintiff; that they were false; and that 

defendants failed to use reasonable care to determine the truth or falsity. (CACI No. 1704.)”  

(Hecimovich v. Encinal School Parent Teacher Organization (2012) 203 Cal.App.4th 450, 470.)  

In many cases, a Plaintiff must also show damages. (See, e.g. CACI no. 1705.)  

Defendants bring this motion for summary judgment, or alternatively summary 

adjudication, challenging several aspects of the defamation claim.  

First, Defendants argue that the debt of $144,06 is not a false debt, but is an accurate 

statement of Plaintiff’s debt. In order for a defamation claim to survive, the statement must be 

false. (Baker v. L.A. Herald Exam'r (1986) 42 Cal.3d 254, 259.)  

Here, the Senior Regional Manager for Steadfast Management Company, Inc. explains 

how the $144.06 amount was determined. (Hernandez decl. ¶¶3., ex. A.) Hernandez stated that 

Plaintiff did not provide a deposit of $287 for a key and instead the notation on the apartment 

checklist was for “pass #287”, which is an access code. (Hernandez decl. ¶4-5, ex. B.) This 

evidence shifts the burden on whether the debt was false. Defendants have also shifted the 

burden here by providing Plaintiff’s factually devoid discovery responses. Defendants argue that 

Plaintiff cannot obtain evidence to support his claim that the $144.06 is false. In discovery, 

Plaintiff was asked to identify all facts and witnesses that support Plaintiff’s contention that 

Defendants “knowingly and willingly created a fake-false $144.06 debt”. Plaintiff responded “I 

wasn’t there”. (Defendant’s Ex. 4: Responses no. 3-5.)  

Thus, the burden has shifted to Plaintiff to provide evidence that the $144.06 calculation 

was not correct. In Plaintiff’s deposition, he testified that Defendants got $287 when he moved 

in. (Plaintiff’s depo. p.177.) Whether Plaintiff gave Defendants a $287 deposit would change the 

calculations at the end of tenancy. Thus, Plaintiff’s evidence creates a triable issue about 

whether Plaintiff was credited $287 for the deposit and thus, whether the $144.06 debt was 

correctly calculated. Thus, there is a triable issue of material fact on falsehood.  

Next, Defendants argue that Plaintiff’s defamation claim is barred because Defendants 

used reasonable care to ensure the accuracy of their statement. In order to prevail on a 

defamation claim, the plaintiff must show “that defendants failed to use reasonable care to 

determine the truth or falsity.” (Hecimovich, supra, 203 Cal.App.4th at 470.) The Senior 

Regional Manager for Steadfast Management Company, Inc. explains how the $144.06 was 

calculated and that there is no record that Plaintiff provided a $287 deposit. (Hernandez decl. 

¶¶2-5.) This evidence shows that Defendants acted reasonably when calculating the Statement 

of Deposit Accounting for Plaintiff. Plaintiff testified that he provided the $287 deposit. (Plaintiff’s 

depo. p.117.) Accepting Plaintiff’s evidence as true, there is a triable issue of material fact as to 

whether Defendants have acted reasonably. If Defendants did in fact receive a $287 deposit 
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from Plaintiff, it should have been recorded in Defendants’ records and the failure to make such 

a record would not be reasonable. Thus, there is a triable issue of material fact on whether 

Defendants acted reasonably.  

Defendants argue that Plaintiff’s claim is barred because Plaintiff does not have 

evidence that the writing was published. (Defendant’s Ex. 4: Responses no. 12-14.)  Based on 

these discovery responses Defendants have met their burden. (Defendants’ reliance on Smith v. 

Nat'l Credit Sys. (D.Ariz. 2011) 807 F.Supp.2d 836 is misplaced. That case states that in 2001 

National Credit Systems had a policy of not reporting a debt to the credit bureaus for 65 days. 

That case provides no evidence of National Credit Systems policy in 2017 or whether that policy 

was followed in this case.)  

While Defendants have shifted the burden on this issue, there are triable issues of 

material fact here. The resident ledger for Plaintiff’s unit shows that $100 and $44.06 were “sent 

to collection agency” on January 17, 2017. (Plaintiff’s ex. 4.) In addition, the National Credit 

Systems, Inc. sent a letter to Defendants on February 1, 2017 stating that Plaintiff was disputing 

the debt and requesting more information. (Plaintiff’s ex. 6.) These documents raise a question 

as to whether Defendants did in fact publish the statement that Plaintiff owed $144.06. However, 

this evidence shows that Defendants may have published the statement to National Credit 

Systems, Inc. Plaintiff has not provided any admissible evidence that the $144.06 debt was 

published to a consumer credit reporting agency such as Experian, Transunion or Equifax. This 

point becomes important in the damages discussion below.  

Finally, Defendants argue that the statement was not libelous per se and thus, Plaintiff 

must show actual damages. Where a statement is libelous per se, damages are assumed. 

However, when a statement is not libelous per se, the plaintiff must show special damages. 

(Civil Code section §45a.) Special damages include “all damages that plaintiff alleges and 

proves that he or she has suffered in respect to his or her property, business, trade, profession, 

or occupation, including the amounts of money the plaintiff alleges and proves he or she has 

expended as a result of the alleged libel, and no other.” (Civil Code section §48a(d)(2).)  

Defendants argue that the statement of the $144.06 debt is not libelous per se. Although 

not cited by the parties, Gautier v. General Tel. Co. (1965) 234 Cal.App.2d 302 is instructive. 

There, the court noted that allegations that a phone was disconnected due to the failure to pay 

the phone bill was not “defamatory per se.” (Id. at 309.) The court explained that “[t]here is no 

implication that plaintiffs failed to pay their obligations from dishonest motives or from a desire to 

defraud their creditor. Absent some allegation that plaintiffs were engaged in a vocation where 

credit is an important asset and necessary for the proper conduct of their business, the instant 

communication in a legal sense would not expose plaintiffs to public contempt or ridicule, not 

tend to degrade them in society.” (Ibid.) Here, as in Gautier, the statement that Plaintiff had an 

unpaid debt of $144.06 is not libelous per se and Plaintiff is required to show he suffered special 

damages.  
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Defendants argue that Plaintiff cannot show he suffered special damages. In discovery, 

Plaintiff stated that his credit score was damaged and that he could not obtain loans due to his 

credit score. He referenced Exhibit E, which is the credit history page showing a drop in 

Plaintiff’s credit score from January to February 2017.  Plaintiff also explained that a low credit 

score means higher interest rates. (Defendant’s Ex. 4: Responses no. 15-20.) However, Plaintiff 

was unable to provide any specifics or documents of loans he applied for and was denied 

because of the $144.06 debt. (Defendant’s Ex. 4: Responses no. 24-33.) Plaintiff’s responses 

are factually devoid and Defendants have met their burden showing that Plaintiff did not suffer 

special damages.  

The burden now shifts to Plaintiff to show that he suffered special damages. Importantly, 

since Plaintiff only has evidence that the $144.06 debt was reported to National Credit Systems, 

his damages must flow from the statement to National Credit Systems.  

Plaintiff’s evidence that his credit score was harmed is based on the one page printout 

showing his credit score dropped from 599 to 564 between January and February 2017. 

(Plaintiff’s depo pages 83-84; see also TAC ex. E.) Plaintiff does not have any evidence that 

shows what caused this drop in his credit score. In addition, Plaintiff has no evidence that the 

three main credit reporting agencies ever learned of the $144.06 debt. Thus, Plaintiff has not 

provided evidence that shows that his credit score was harmed by the reporting of the $144.06 

debt.  

Plaintiff has not presented evidence that he did not receive a loan because of this drop in 

his credit score. Plaintiff provided a denial of a loan application dated March 13, 2019. (Plaintiff’s 

ex. 8.) This document is dated approximately two years after the alleged defamatory statement 

was made, lists Plaintiff’s credit score as 667 and provides several reasons for denial of the 

loan. This document does not show that Plaintiff’s credit score included the $144.06 debt. Nor 

does it show the $144.06 as a reason the loan was denied.  

Plaintiff explained that he intended to flip a house, but had difficulty obtaining a loan and 

thus, was unable to make money of the house. (Plaintiff’s depo. pages 145-148.) However, 

Plaintiff offered nothing to do show that the failure to obtain a loan was the result of the $144.06 

debt being listed on his credit report. Plaintiff also explained that he tried to get a home equity 

loan in November 2018, but was denied. (Plaintiff’s depo. pages 242-244, 249-250.) Plaintiff 

admitted, however, that he never asked anyone if he was being denied because of the $144.06 

debt and he has no recollection of any saying that $144.06 was or was not a reason for denial of 

the loan. (Plaintiff’s depo. page 250, 257.)  

Plaintiff has also stated that he experienced emotional distress from matters related to 

the $144.06. However, Plaintiff has not provided a clear explanation of how the reporting of the 

$144.06 to National Credit Systems caused him emotional distress. Nor has Plaintiff provided 

admissible evidence that he experienced emotional distress from this amount being report to 

National Credit Systems.  
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The Court finds that Plaintiff has not shown there a triable issue of material fact as to 

special damages and therefore, summary judgment must be granted in Defendants’ favor.  

Defendants’ objections to evidence raise some serious admissibility questions with some 

of Plaintiff’s evidence. However, assuming that Plaintiff’s exhibits are admissible, he has not 

shown that there are triable issues of material fact for all matters raised in Defendants’ motion. 

Therefore, the Court declines to rule on Defendants’ objections to evidence as they are not 

necessary to the Court’s ruling. 

  

 6.  TIME:  9:00   CASE#: MSC18-01313 
CASE NAME: ANDERSON VS SHIELDS NURSING 
HEARING ON MOTION TO/FOR SANCTIONS FILED BY SHIELDS NURSING 
CENTERS,INC. 
* TENTATIVE RULING: * 
 
 Although the Court finds Mr. Fiore’s conduct to be reprehensible and offensive, this motion for 
sanctions is denied. The monetary sanctions and restrictions on Mr. Fiore’s involvement in this 
case that are requested are beyond the Court’s authority to issue. The Court is ethically required 
to take corrective action, however. As such, Mr. Fiore is notified that the Court has reported his 
loathsome behavior to the State Bar.  
 
If argument is requested Appear by Zoom at the following link: 
 
https://cc-courts.zoom.us/j/94775254734?pwd=RHI5anZxU2JobmtzZ3FvVFBKb0NoZz09 

 
 

  

 7.  TIME:  9:00   CASE#: MSC18-01833 
CASE NAME: BONNER VS SPARGO 
HEARING ON MOTION TO/FOR DETERMINATION OF MEDI-CAL LIEN FILED BY 
KYREE JACKSON-BONNER 
* TENTATIVE RULING: * 
 
 Appear by Zoom at the following link: 
 
https://cc-courts.zoom.us/j/94775254734?pwd=RHI5anZxU2JobmtzZ3FvVFBKb0NoZz09 

 

  

https://cc-courts.zoom.us/j/94775254734?pwd=RHI5anZxU2JobmtzZ3FvVFBKb0NoZz09
https://cc-courts.zoom.us/j/94775254734?pwd=RHI5anZxU2JobmtzZ3FvVFBKb0NoZz09
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 8.  TIME:  9:00   CASE#: MSC18-01833 
CASE NAME: BONNER VS SPARGO 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
 Appear by Zoom at the following link: 
 
https://cc-courts.zoom.us/j/94775254734?pwd=RHI5anZxU2JobmtzZ3FvVFBKb0NoZz09 

 
 

  

 9.  TIME:  9:00   CASE#: MSC18-02558 
CASE NAME: BAINS VS. TATZ 
HEARING ON MOTION TO/FOR COMPEL MENTAL EXAMINATION OF PLAINTIFF 
FILED BY TRACIE L TATZ 
* TENTATIVE RULING: * 
 
 Granted. There is good cause for the requested forensic psychiatric exam given Dr. 
Rubenstein’s opinion that Plaintiff’s chronic major depressive disorder, insomnia, fatigue, sleep 
problems, anxiety and panic attacks may be signs of a psychiatric generator for her various 
complaints. Defendant only became aware of the need for such an examination following the 
neurological exam performed by Dr. Rubenstein. However, the examination shall not be 
duplicative of any of the areas covered by Dr. Hooker or Dr. Rubenstein. Parties are ordered to 
meet and confer to develop appropriate protocols limiting the scope of this examination 
accordingly. Finally, Defendant may not videotape the examination.     
 
If argument is requested Appear by Zoom at the following link: 
 
https://cc-courts.zoom.us/j/94775254734?pwd=RHI5anZxU2JobmtzZ3FvVFBKb0NoZz09 

 
 

  

10.  TIME:  9:00   CASE#: MSC19-00494 
CASE NAME: CHERYL COLE VS RICK HAMPTON 
HEARING ON MOTION TO/FOR STRIKE FIRST AMENDED COMPLAINT FILED BY 
RICK HAMPTON 
* TENTATIVE RULING: * 
 
              Defendant brings this motion to strike pursuant to CCP §§ 435 and 436.  The Court 
may strike out “any irrelevant, false, and improper matter asserted in any pleading.”  (CCP § 
436.)  “Irrelevant matter” means immaterial allegation.  (CCP § 431.10(c).)   The Court may also, 
“Strike out all or any part of any pleading not drawn or filed in conformity with the laws of this 
state, a court rule, or an order of the court.” 
(Code of Civ. Proc. § 436.) 
 

https://cc-courts.zoom.us/j/94775254734?pwd=RHI5anZxU2JobmtzZ3FvVFBKb0NoZz09
https://cc-courts.zoom.us/j/94775254734?pwd=RHI5anZxU2JobmtzZ3FvVFBKb0NoZz09
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 Defendant seeks to strike the following: 

1. Introduction—Granted.  Irrelevant. 

2. Paragraph 2—Denied. 

3. Paragraphs 3-7—Denied. 

4. Paragraphs 8-9—Denied 

5. Paragraphs 10-15—Denied. 

6. Paragraph 16—the word, “trespass.”  Denied 

7. Paragraph 19—Denied. 

8. Paragraph 20, except first sentence—Granted. 

9. Paragraph 21—Granted. 

10. Entire 2nd Cause of Action for Embezzlement—Denied. 

11. Entire 3rd Cause of Action for Fraud—Granted 

12. Entire 4th Cause of Action for Title VII of Civil Rights Act of 1964—Denied. 

13. Prayer for Relief—Second half of ¶ 2, ¶¶ 4-15—Granted, with leave to amend. 

14. Statue (sic) of Limitations, ¶ 16—except for lines 24-29 on page 20; paragraphs 17-22.  

Granted, but Plaintiff is not precluded from alleging facts showing delayed discovery 

where appropriate. 

15. “Conclusion,” Paragraphs 43, 45, and 47—Granted. 

16. Demand for Jury Trial, except first sentence.  Granted. 

17.  

 If argument is requested appear by Zoom at the following link: 
 
https://cc-courts.zoom.us/j/94775254734?pwd=RHI5anZxU2JobmtzZ3FvVFBKb0NoZz09 

If any party does not have the ability to access the Zoom feed, appear by CourtCall. 

 
 
 

  

11.  TIME:  9:00   CASE#: MSC19-00494 
CASE NAME: CHERYL COLE VS RICK HAMPTON 
HEARING ON DEMURRER TO 1st Amended COMPLAINT of COLE FILED BY 
RICK HAMPTON 
* TENTATIVE RULING: * 
 

https://cc-courts.zoom.us/j/94775254734?pwd=RHI5anZxU2JobmtzZ3FvVFBKb0NoZz09
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              Defendant Rick Hampton’s Demurrer to the First Amended Complaint is sustained in 
part and overruled in part.  The demurrer is sustained as to the Third and Fourth Causes of 
Action.  Leave to amend is granted only as to the Fourth Cause of Action.  The demurrer to the 
FAC in its entirety and to the Second Cause of Action is overruled. 
 
 Plaintiff shall file the amendment on or December 3, 2020.  Plaintiff is admonished that 
leave to amend is granted only as to the Fourth Cause Action.  Plaintiff shall not add any new 
causes of action.   
 
 
Background 
 
 Plaintiff Cheryl Cole rented a space in a commercial yard, located at 2164 Franklin 
Canyon Road in Martinez, to store vehicles, such as tractors and trailers, and other equipment.  
Defendant Rick Hampton was the owner and landlord.  Plaintiff began renting the property on or 
about May 2007.  On or about February 22, 2016, Mr. Hampton mailed Plaintiff a 3-day notice to 
pay or quit.  Several days later, Plaintiff spoke with Mr. Hampton and he informed her that he 
had been served with a Red Tag from Contra Costa Building Enforcement and he wanted her to 
clean up the yard.  About a week later, Mr. Hampton served another 3-day notice.   
 
 Defendant and his tenant, Defendant Nicholas Braden, began removing Plaintiff’s 
property and refused to give her property to her.  Due to the stress, Plaintiff alleges she suffered 
a heart attack and other emotional distress.  Plaintiff filed this action in pro per.    
 
 
Demurrer 
 
 Defendant demurs to the FAC in its entirety on the ground the complaint is ambiguous 
and unintelligible.  Defendant demurs specifically to the Second Cause of Action for Theft by 
Embezzlement, Third Cause of Action for Fraud, and Fourth Cause of Action for violation of Title 
VII of the Civil Rights Act of 1964. 
 
 The limited role of a demurrer is to test the legal sufficiency of a complaint.  It raises 
issues of law, not fact, regarding the form or content of the opposing party's pleading.  
(Donabedian v. Mercury Ins. Co. (2004) 116 Cal.App.4th 968, 994.)  For purposes of a 
demurrer, all properly pleaded facts are admitted as true.  (Aubry v. Tri-City Hospital Dist. (1992) 
2 Cal.4th 962, 967.)  On demurrer the complaint must be liberally construed with a view to 
substantial justice between the parties.  (Code of Civil Procedure § 452.)   
 
 A demurrer lies only for defects appearing on the face of the complaint or from matters of 
which the court must or may take judicial notice.  (Code of Civil Procedure § 430.40; see Blank 
v. Kirwan (1985) 39 Cal.3d 311, 318.)  “If the complaint states a cause of action under any 
theory, regardless of the title under which the factual basis for relief is stated, that aspect of the 
complaint is good against a demurrer.”  (Quelimane Co. v. Stewart Title Guaranty Co. (1998) 19 
Cal.4th 26, 38.) 
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Demurrer to Entire FAC 
 
 Defendant demurs to the entire FAC on the ground it is ambiguous, irrelevant and 
unintelligible. A special demurrer on the ground the pleading is (a) ambiguous, (b) unintelligible, 
or (c) uncertain is insufficient unless the demurrer points out specifically wherein the pleading 
is ambiguous, uncertain or unintelligible. (See Coons v. Thompson (1946) 75 Cal.App.2d 687, 
690.) Simply using the words "uncertain, ambiguous, and unintelligible," without directing to any 
portion of the complaint is properly overruled.   (Muraco v. Don (1926) 79 Cal.App. 738, 741.) 
 
 Moreover, “A demurrer for uncertainty is strictly construed, even where a complaint is in 
some respects uncertain, because ambiguities can be clarified under modern discovery 
procedures.”  (Khoury v. Maly's of California, Inc. (1993) 14 Cal.App.4th 612, 616.) 
 
 The demurrer to the entire First Amended Complaint on this ground is overruled.  
 
 
2nd Cause of Action—CALCRIM No. 1806 Theft by Embezzlement 
 
 Plaintiff makes a number of allegations regarding various items of property stored at the 
yard.  She first alleges that someone was stealing commercial batteries from her trucks parked 
at the yard. She alleges Defendant Nicholas Braden was hauling away her fencing material, with 
Defendant Rick Hampton’s permission.  She alleges the theft of gasoline from her trucks and a 
stolen license plate.  The stolen license was placed on tractor trailer belonging to someone else.  
The police questioned Plaintiff about the trailer with her stolen plate because loaded onto the 
trailer were stolen motor bikes. Plaintiff produced paperwork showing a report of the stolen 
plate.   
 
 Plaintiff acknowledges in the FAC that embezzlement is “the fraudulent appropriation of 
property by a person to whom it has been intrusted.” (Penal Code § 503.) “The elements of theft 
by embezzlement are the owner entrusted property to the defendant, the owner did so because 
he or she trusted the defendant, the defendant fraudulently converted the property for his or her 
own benefit and, in doing so, the defendant intended to deprive the owner of its use.” (People v. 
Beaver (2010) 186 Cal.App.4th 107, 121.) 
 
 Defendant demurs on the ground this is not a cause of action that sounds in civil law; it 
sounds in criminal law.  Defendant maintains no charges have been brought by the District 
Attorney.  Plaintiff acknowledges in her complaint, that from a civil standpoint, embezzlement 
may create various causes of action such as conversion.   
 
 “As against a general demurrer all that is required is that a plaintiff state facts entitling 
him to some type of relief.”  (McDonell v. American Trust Co. (1955) 130 Cal.App.2d 296, 301-
302.)  A court is not bound by the captions or labels of a cause of action in a pleading. “The 
nature and character of a pleading is to be determined from the facts alleged, not the name 
given by the pleader to the cause of action.” (Ananda Church of Self-Realization v. Mass. Bay 
Ins. Co. (2002) 95 Cal.App.4th 1273, 1281.)“If the complaint states a cause of action under any 
theory, regardless of the title under which the factual basis for relief is stated, that aspect of the 
complaint is good against a demurrer.”  (Quelimane Co. v. Stewart Title Guaranty Co. (1998) 19 
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Cal.4th 26, 38-39.)“The courts of this state have . . . long since departed from holding a 
plaintiff strictly to the 'form of action' he has pleaded and instead have adopted the more flexible 
approach of examining the facts alleged to determine if a demurrer should be sustained." 
(Barquis v. Merchants Collection Assn. (1972) 7 Cal. 3d 94, 103.)    
 
 Here, from the facts alleged it appears Plaintiff is attempting to allege a cause of action 
for conversion.  “Conversion is the ‘intentional exercise of dominion or control over a chattel 
which so seriously interferes with the right of another to control it that the actor may justly be 
required to pay the other the full value of the chattel.’” (Ananda Church of Self-Realization v. 
Mass. Bay Ins. Co. (2002) 95 Cal.App.4th 1273, 1281.) 
 
 The Court cannot sustain the demurrer on the ground the cause of action sound in 
criminal law based on the title of caption of the cause of action.  The demurrer is overruled on 
this ground. 
 
 
3rd Cause of Action—Fraud   
 
 Plaintiff failed to make any particular factual allegations under this cause of action.  
Instead, she alleges that due to time constraints she believes the circumstances alleged in 
complaint states sufficient evidence of fraud.  
 
 “Under the law, a party may choose to act as his or her own attorney. [Citation.] ‘[S]uch a 
party is to be treated like any other party and is entitled to the same, but no greater 
consideration than other litigants and attorneys. [Citation.]’ [Citation.] Thus, as is the case with 
attorneys, pro. per. litigants must follow correct rules of procedure.” (Nwosu v. Uba (2004) 122 
Cal.App.4th 1229, 1246-1247.) 
 
  Here, Plaintiff’s allegations are insufficient to state a cause of action for fraud.  In 
California, “‘[F]raud must be pled specifically; general and conclusory allegations do not suffice. 
[Citations.] Thus the policy of liberal construction of the pleadings … will not ordinarily be 
invoked to sustain a pleading defective in any material respect.’ [Citation.] [¶] This particularity 
requirement necessitates pleading facts which ‘show how, when, where, to whom, and by what 
means the representations were tendered. [Citation.]”  (Robinson Helicopter Co., Inc. v. Dana 
Corp. (2004) 34 Cal.4th 979, 993, internal quotations marks omitted.) 
 
 The demurrer is sustained without leave to amend. “When a demurrer is sustained 
without leave to amend, the burden of proving a reasonable possibility that the defect can be 
cured by amendment is on the plaintiff.” (Silva v. Block (1996) 49 Cal.App.4th 345, 349.) Plaintiff 
has not demonstrated in the Opposition how she may amend this cause of action to cure the 
defects. 
 
 
4th Cause of Action—Title VII of the Civil Rights Act of 1964 
 
 Plaintiffs alleges she was the only woman renting at the yard.  Defendants removed her 
property in response to the County’s Red Tag, but the shipping containers of the male renters 
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remained.  After Plaintiff left the yard, Defendant Rick Hampton rented to a male renter.  Plaintiff 
alleges that during her tenancy she was harassed and blamed for things going wrong, while all 
the male renters were never harassed or discriminated against. 
 
 Defendant demurs to this cause of action on the ground there is no private right action 
against Mr. Hampton for violation of the 1964 Civil Rights Act. Plaintiff admits in the Opposition 
she used the wrong code sections to state a cause of action.  Plaintiff claims she’s able to allege 
a cause of action under California Civil Code § 51 for discriminatory treatment based on gender.  
   
 The demurrer is sustained with leave to amend. 
 
If argument is requested appear by Zoom at the following link: 
 
https://cc-courts.zoom.us/j/94775254734?pwd=RHI5anZxU2JobmtzZ3FvVFBKb0NoZz09 

If any party does not have the ability to access the Zoom feed, appear by CourtCall. 

 

  

12.  TIME:  9:00   CASE#: MSC20-00398 
CASE NAME: JOHNSON-WILKIN SVS KARTHIK 
HEARING ON MOTION TO/FOR EXTENSION/RESPONSE TO CMC FILED BY 
SHAR'RON JOHNSON-WILKINS 
* TENTATIVE RULING: * 
 
 Denied as moot. The CMC has been continued to February 5, 2021 at 8:30 AM in Dept. 33. 
 
If argument is requested appear by Zoom at the following link: 
 
https://cc-courts.zoom.us/j/94775254734?pwd=RHI5anZxU2JobmtzZ3FvVFBKb0NoZz09 

If any party does not have the ability to access the Zoom feed, appear by CourtCall. 

 

  

13.  TIME:  9:00   CASE#: MSC20-00598 
CASE NAME: JAHANGIRI VS SANTAELLA, ET AL. 
HEARING ON DEMURRER TO 1st Amended COMPLAINT of JAHANGIRI FILED 
BY IVETTE M. SANTAELLA, SANTAELLA & JAHANGIRI, A PROFESSIONAL 
* TENTATIVE RULING: * 
 
 The hearing is continued to 9:00 a.m. on November 19, 2020. 

  

https://cc-courts.zoom.us/j/94775254734?pwd=RHI5anZxU2JobmtzZ3FvVFBKb0NoZz09
https://cc-courts.zoom.us/j/94775254734?pwd=RHI5anZxU2JobmtzZ3FvVFBKb0NoZz09


CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   33 
HEARING DATE:   11/12/20 

 
 

- 13 - 

14.  TIME:  9:00   CASE#: MSC20-01153 
CASE NAME: HANCOCK VS JACQUES 
HEARING ON DEMURRER TO 1st Amended COMPLAINT of HANCOCK FILED BY 
JERRY JACQUES 
* TENTATIVE RULING: * 
 
 Appear by Zoom at the following link: 
 
https://cc-courts.zoom.us/j/94775254734?pwd=RHI5anZxU2JobmtzZ3FvVFBKb0NoZz09 

 
If any party does not have the ability to access the Zoom feed, appear by CourtCall.  
 

  

15.  TIME:  9:00   CASE#: MSC20-01833 
CASE NAME: HELLERSTEIN VS DOES 1-20 
HEARING ON MOTION TO/FOR EXPEDITED DISCOVERY TO LEARN IDENTITY, 
FILED BY MARC HELLERSTEIN 
* TENTATIVE RULING: * 
 
Appear by Zoom at the following link: 
 
https://cc-courts.zoom.us/j/94775254734?pwd=RHI5anZxU2JobmtzZ3FvVFBKb0NoZz09 

 

 

https://cc-courts.zoom.us/j/94775254734?pwd=RHI5anZxU2JobmtzZ3FvVFBKb0NoZz09
https://cc-courts.zoom.us/j/94775254734?pwd=RHI5anZxU2JobmtzZ3FvVFBKb0NoZz09

